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Multiple Frames: Remarks on the Framing of Borders
and Migration

_Abstract

This _FEssay attempts a preliminary framing of what we can understand by the work
of ‘framing’ in the context of borders and migration and its inherent tensions. These
are articulated in current biopolitics which are committed to life, care and
humanitarian reason (Frame 1: Life). At the same time however, current biopolitics
produce death zones. Therefore, the current politics in the Mediterranean are framed
by what, following Foucault’s concept of biopolitics, Roberto Esposito calls
thanapolitics and Achille Mbembe necropolitics (Frame 2: Death). These tense,
overlapping and intertwined framings of migration and the discursive networks also
refer to legal norms and norm-setting, the law and its violence, the right to life and the
limits of current humanitarian law and Human Rights (Frame 3: Law).

1_Preface

And if it were a frame —Jacques Derrida'

What do we address with the terms frame and framing? What are we talking about?

When I get stuck and lost, I turn to Grimm’s German dictionary:

FRAME, framing, frame, and support, rack, enclosure [...] 2) frame, as the
weaver’s frame: the weaver’s ram to the cloth [...] 3) frame, in braiding,
embroidery, and sewing [...] 4) frame, the wooden frame that holds the window,
cf. window frame: ram to the window, tigis [...] 5) frame, the ledge in which a
mirror, a painting is fixed, Dutch: raem, margines tabulae, fulcrum quadratum
tabulae [...] 6) frame also means a scaffold in the torture chamber: [...] 7) fram
economically, rack for various purposes; in cellars and pantries for the storage of
food [...] 8) framing, framing, multiple with the trades (Gewerken): with the
carpenters, a square beam, which lies over the pillars or stems of a wooden
building and in which these are mortised; ramen or pieces of leaf [...].2

These references provide a starting point, an initial framework, a preliminary
orientation as to what to look for and what previous readings memory can hold. The
noun frame (Rahmen) obviously refers to the enclosure of something else, a manual
aid, a craft or “frame” (Gestell),’> an object, something that attaches, enframes
something else, such as the frame of a mirror or a picture is the work of en-framing.*
This frame, this En-framing therefore, is bound to a form of labor, an assembly,
fabrication, production (her-stellen), frames are created, require a technique, they are
bound to production (Herstel/lung) as well as to imagination, they can be worked upon,

ordered (bestellen), placed in a service: “the essence of modern technology lies in

Enframing,” as Martin Heidegger notes.’
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These meanings are supported by a look at an etymological dictionary of the English

language and the lemma frame and framework:

Frame, Old English framian “to profit, be helpful, avail, benefit,” from fram (adj.,
adv.) “active, vigorous, bold,” originally “going forward,” from fram (prep.)
“forward; from” [...] c. 1200, “profit, benefit, advancement;” mid-13c. “a
structure composed according to a plan,” from frame [...] Meaning “sustaining
parts of a structure fitted together” is from c. 1400. Meaning “enclosing border”
of any kind is from c. 1600; specifically “border or case for a picture or pane of
glass” from 1660s. The meaning “human body” is from 1590s. Of bicycles, from
1871; of motor cars, from 1900. Meaning “separate picture in a series from a film”
is from 1916. From 1660s in the meaning “particular state” (as in Frame of mind,
1711). Frame of reference is 1897, from mechanics and graphing; the figurative
sense is attested from 1924.6

“Framework 1640s, ‘structure for enclosing or supporting,” from frame (n.) + work
(n.). Figurative sense ‘adjusted arrangement’ is from 1816.”7 In this sense, the
following is addressed: a “sustaining parts of a structure fitted together,” i.e. a helpful,
useful, advancing structure is actively put together and something else is added: “a
structure composed according to a plan.”® The assembly is not arbitrary; rather, it is
structured and follows a plan—one might, one should inquire, at this juncture, what
precisely constitutes a plan?—, the assemblage is imbued with purpose, objective, and
telos.

The term’s initial combination of elements—work, technology, structure, plan, and
telos—suggests a preliminary understanding of framing as strategic, goal-oriented
work, technique, and the production of a structure. However, the term’s semantic scope
extends beyond this initial conception. It is also linked to the concept of a body and to
a ‘particular state,” as in the phrase ‘frame of mind.” This notion, therefore, appears to
align with Erving Goffman’s concept of “organization of experience” as outlined in his
seminal frame analysis.’

As part of experience, are frames not associated as well with repetition, habits in
thinking, acting, judging, and their organizing certainties? Frames are then also linked
to normative—moral and ethical—principles, criteria and instructions that define what
is recognized as right and true or what is considered and evaluated as wrong and untrue.
In this sense, frames demonstrate the “tendency to elevate the factual to the normal,”
the establishment of the “normative power of the factual.”!? The factual thus, finds its
“justification in its existence” through the autoreferential repetition of the familiar, the

rehearsal of the given.!! Concurrently, is the revocation of the established ‘normative
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power of the factual,’ a shift from familiar, restrictive frameworks of practiced customs,
habits, adaptations to the framework of the given not also quite liberating and
transformative?

These questions are immediately succeeded by the subsequent questions: are we not
discussing re-presentations, i.e., that which renders the absent present, that which
represents something else? Do frames, then, frame linguistic and pictorial re-
presentations, irrespective of their nature? If the term ‘frame’ refers to language and
the stock of images that guide what appears to be factual, given, natural, and creates
the framework within which we organize and interpret the world and experience, then
this can be recognized as part of the work of framing and can be reorganized and shifted
as well. Significations invariably entail the reference to that which is purportedly
“outside’ the delineated framework of significations, thereby facilitating an exchange
that amalgamates the ‘inside’ and ‘outside’ dimensions, rendering them indistinct and
referencing the context, the interweaving of elements, and the transformation of these
elements.!?

The preliminary investigation into the subject of my remarks appears to be
delineated and framed by these references to semantic domains and meanings.
However, once the framework has been instituted, the subject is immediately dissolved,
connecting with that which has not (yet) been framed linguistically. After all, does not
every word, every concept, operate as a demarcation, acquiring its specific meaning
only within a system of relations? At the same time: is not what has been said and
signified already related to what has not been said, how can that which has not been
said be differentiated from what has been said and vice versa? How do we know what
has not been and will not be said so that something can be said at all?

Is meaning clearly framed, delimited, delimitable? Is it not always already shifted,
uncertain? Was it not Jacques Derrida who pointed to the double aspect of the sign,
which shatters unambiguous significance, and did he not term this difference,
postponement, deferral as différance? Significations are hardly given or fully present,
but always both present and absent. Not only the difference from others, but also the
inconclusive, un-closable reference of the signifier to other signifiers, the constant
postponement of meaning, refuses the assumption that a signified could escape “even
if recaptured, the play of signifying references that constitute language” or could

guarantee a truth to be found or revealed outside of this play.'
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These questions are also followed by the question: Could we not—or even must we
not—think about frames as multiple relations and connections, that is, what Michel
Foucault called “dispositive” as the network of heterogeneous elements (from
discourses to institutions to architecture), the structuring of this network and finally its
“strategic function.”'* In this sense, Michael Foucault also conceptualizes epistemes
as “strategic dispositifs” that facilitate the separation of “the scientifically qualifiable
from the non-qualifiable” within a scientific domain.'® Is it therefore necessary to
pursue the question of frames with regard to the question of how epistemes, discourses
and discursive boundaries are determined, what can be said at a historical point in time,
what cannot go together and creates zones of indeterminacy?

If these networks also indicate a state of mind, then the frames themselves, as well
as my notes and my following remarks regarding frames—that is to say, the various
versions of framing migration—are, in essence, components of the overarching
endeavor of framing, that is, the establishment of a framework. In this endeavor, the
fabrication of frames entails the framing of the state of mind and its patterns, it entails
a discernible objective, a political strategy, even if the ultimate felos is deferred, not
accomplished, and perpetually contingent of action, circumstances, and configurations.
This strategy aspires as well to engender order, intelligibility and to arrest ambivalences
and disturbing contingencies.

Obviously, a frame defines the boundary to something else. If a frame signifies
‘enclosing a border of any kind,’ is the framing of borders, as the title of these remarks
indicates, not a—more or less—meaningful doubling? If the frames of ‘borders’ and
‘migration’ (these terms are already normatively framed), or rather mobility are
addressed, then the following remarks are to be understood in a double sense as framing
the object of the framing and the inclusive-exclusive statements, images,
representations, etc.

The ensuing remarks address the issues at stake in three steps of framing. They seek
to elucidate the multiple, dynamic elements that constitute an entangled network to
generate discursive frames which are interconnected, require each other. However, they
invariably exclude other elements on which they are, nevertheless, dependent.

Discourses on migration are framed on the one hand by the concept of the people,
1.e., concepts of sovereign power, nationalism, belonging, and on the other hand, by the

biopolitical concept of population. Modern nation states are constituted by territorial
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borders that define, among other things, state sovereignty, citizenship and the
boundaries of democratic deliberation and law. Current migration, border policies and
public opinion that frame them are thus embedded in multiple tensions.'® These are
articulated in current biopolitics, which, directed at the population, are committed to
life. On the one hand, they are committed to the particular life of their own community
and articulate established everyday racisms. Linked to (Christian) ethics on the other
hand, humanitarian legacies are oriented towards universalist norms and values that
demand support, relief, assistance in the face of human vulnerability and exposure.
They are thus located on both sides of biopower. In this sense, they work on the framing
of framing, on the structuring structure of biopolitics (Frame 1: Life). However, current
biopolitics also produce mass death and borders are to delineate the right to life as well
as death zones. In a second step therefore, the current politics in the Mediterranean are
outlined, which are framed by what, following Foucault’s concept of “biopolitics,”
Roberto Esposito calls “thanapolitics” and Achille Mbembe “necropolitics” (Frame 2:
Death).!” These tense, overlapping and intertwined framings of migration and the
discursive networks also refer to legal norms and norm-setting, the law and its violence,
the right to life and the limits of current humanitarian law and Human Rights (Frame

3: Law).

2 _Frame 1: Life
Modern biopolitics are directed at life. They are committed to its production, recording,
health, monitoring, correction and improvement. In short, they are a form of
government. They target both the population and the individual, both physically and
mentally. They thus also frame normality and deviation. Biopolitics appears both as a
positive power over life, a “regulation” of life, and as the “power to subject an entire
population to death.”'® Biopolitics in this sense refers to the affirmation of—now
sacralized—Iife as such, which must be governed and regulated. This also establishes
specific forms of the relationship between life and death, which also and especially
become virulent in the context of migration and its ambivalent framings.

The advent of modern biopolitics signaled a pivotal moment in the relationship
between statistics and scientific inquiry. In the wake of this development, a multitude
of scientific disciplines, including demography, population science, eugenics, genetics,

hygiene, medicine, and sexology, underwent a profound transformation. These fields
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undertook a shift in their epistemic and material orders. The newfound emphasis on the
study of the population—especially the popular classes—Iled to the development of
novel ways of measuring and examining bodies. Indicated by the adoption of statistical
methods viewed bodies through the lens of number, average, normality, deviation, and
improvement. Such a shift not only fostered the study of statistics but also led to the
enforcement of life policies, which were designed to influence and regulate various
aspects of human life. Its methods established a nexus between statistical procedures
and the conceptions of health, thereby giving rise to specific notions of health and
illness. Moreover, they forged a nexus between life and what is currently understood
as the environment; they also grounded biological racism, the deadly, genocidal
separation of races, the separation between civilized and primitive life.

Such conceptual frameworks—the delineation of normality and deviation—remain
influential in contemporary society, particularly through their processes of metrization
and datafication. They serve to bind together and institutionally anchor population,
danger, and security. These notions are also foundational to prevalent forms of

9

everyday racism,!” and their connection to mainstream migration discourses,

particularly those rooted within the so-called political center. These discourses often
portray the native population as opposed to external Other, thereby fostering the
perpetuation of racial prejudice and discrimination. Organicist conceptions of the
population as a homogeneous national body—that is, the notion of an organic, living
national entity [Volkskorper] that must be immunized against pests, parasites, and
intruders and whose health must be protected—are also central to everyday processes
of racialized framing.?

Two examples of the biopolitical framing of migration in public opinion in relation

to institutional security and migration policies may suffice here:

Especially at the beginning of the Ukraine war, there was also a lot of willingness
there [in the East] to take in Ukrainian refugees. The fact that almost 90% of
refugees from Africa and the Middle East, consisting of young men, are viewed
more critically there has little to do with xenophobia, but is simply common sense
[gesunder Menschenverstand, which literally translates to sane common sense].
Even the Scandinavian countries have changed their migration policies in this
regard because of precisely these groups. Only in Germany do the political elite
and their army of do-gooders [Gutmenschen] continue to convince themselves
that it is purely a question of good will to cram vast numbers of single young men
into provincial villages. The East already has a massive demographic problem—
after all, it is mainly young women who are moving away.?!
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Racism is not merely seen a practical accomplishment of mental sanity; it is also a
manifestation of health and a testament to the enduring influence of Nazi ideology.??
The ‘sick’ political elite, the moralizing do-gooders, are opposed to a healthy, vigorous
doxa, a truthfulness, opinion, confirmation, and recognition of the power relations
embedded in everyday life. From the perspective of the domestic oikos, the polis, the
political community, is governed by the simple rules of domestic economy and its daily
orderings. Given the complexity of the world, simplicity becomes an explanation and
a viable way to solve domestic problems. The adjective and particle ‘simply’ or ‘just’
emerge as a solution and substitute. Deporting migrants to former colonies, as well as
the restriction of benefits and freedom of movement for migrants ‘to the maximum,’
can be executed ‘simply.” The modification of migration laws can be implemented
easily: just ‘give’ the Spanish region of Ceuta to Morocco.?® In this perspective, the
world appears to be a rather straightforward, simple place.

In such a view, women and children in particular are in need of protection and care
[Besorgnis], as they are the guardians of life, the future of a homogeneous cultural
community—the familiar Kulturkreis—and its biological and cultural continuity,
which are threatened by foreign, colored young men and whose dangerous mixing of
bodies must be prevented by all means. The contemporary resurgence of this motif in
everyday racism and the colonial imagination of unbridled sexuality, underscores the
pervasive influence of biopolitical dispositifin everyday life and its institutionalization.
This interplay of ‘too little’ life here and a threatening, dangerous ‘too much’ there,
serves as a poignant metaphor for the complex and nuanced dynamics of social and
cultural interactions. The racist-colonial and ethnic community, in this context, comes
to itself, to self-awareness, situating the quotidian, sexualized dynamics of violence
within its own foreign exterior, and establishing a nexus with the expulsion of the
human surplus into the “dumping grounds for the human waste” in the former
colonies.**

However, such caring ‘concern’ is not only for the body of the people, but also for
their natural habitat: “The current immigration requires the construction of a new large
city every year. How can you better protect the environment and the climate with more
land sealing, road users and energy consumers is beyond me.”? In such an
environmentalist framing, migrants take up space and consume space, resources and

energy, not only devouring money but also nature that needs to be nurtured and cared
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for. Migrants seal the land and thus life; like the natural soil, the community cannot
absorb everything. In this mixed situation, mobile people become a threat to nature
conservation and the heritage of homeland protection. Again, too much life there
correlates with too little life here, and it is precisely this correlation that organizes
biopolitics and its power in popular and scientific discourses. Life and its improvement
are by no means universalized, but rather oriented towards the well-being of one's own
life and the community. Life and the concern of its improvement are by no means
universalized, but rather oriented towards the well-being of one’s own life and the well-
being of the national body. In this racist framework, life is not life, but valuable,
precious, beneficial life compared to worthless life that can be handed over to death,
delivered to death. Life here concerns non-life there, and is thus what constitutes
biopolitics.

Accordingly, migration may be permitted in consideration of the requisite
workforce, particularly if it comprises highly qualified life and human resources, on
the condition that skilled life ‘integrate’ into the national body and become culturally
indistinguishable and indiscriminate. This perspective posits that migrating life serves
to ensure the functioning of the national body, its prosperity, its welfare, all of which
have gone out of balance due to declining birth rates and a ‘lack’ of life. In this context,
national welfare is conceptualized as both an economic calculation and its technocratic
planning through the techniques of so-called migration management.>¢

Calculation is the modus operandi of biopolitics. While statistics, probability
calculations and risk analysis have long been elements of the racialized politics and
management of mobility, these techniques have developed into a previously
unimaginable, ubiquitous, and capillary “digital biopolitics,” which are particularly
dedicated to the technocratic protection of borders against mobile people.?” Digital
biopolitics is increasingly focused on the organization of movement in space and the
prevention of unwanted mobility.”® Significant digital upgrades are currently
underway, encompassing big data and artificial intelligence tools utilized by entities
such as Frontex. These tools include biometric recording, fingerprinting, iris scanning,
facial recognition, lie detection at border crossings, and automated decision-making
systems both before and during border crossings. By using advanced technologies such
as big data analysis, artificial intelligence, biometric recognition, and automated

decision-making systems, the development of a comprehensive truth machine aims to
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uncover human appearances, deceptions. The digital screening and monitoring of
subjectivity, the reading of traces by tracking spatial movement, the evaluation of
images, cell phones and automated speech recognition reach across time and space to
create a capillary border system of surveillance in which civilian and military use
overlap.

The European Travel Information and Authorization System (ETIAS), the European
Border Surveillance System (EUROSUR), the Schengen Information System (SIS I,
IT), EURODAC and the Visa Information System (VIS) are used to collect and analyze
enormous amounts of data, and “big data for migration” is gaining central importance
for the government of movement and its policies.?’ Algorithmic inspection, calculation
and predictive behavioral analysis are intended to identify patterns, intentions and
motivations before they have even become actions. In this way, particular risk factors
are correlated.®® The reduction of complexity, data processing, automation of
recognition, cognition and decision-making and the prevailing algo-governance not
only lead to inequality and racialization, mobility becomes a general security risk that
needs to be managed efficiently.’! Mobile people are not treated as subjects with
inalienable rights, but according to the specifications of programmers, computer
scientists, data engineers and their (social) technological intentions, in which prejudice,
stereotypes and racialization are incorporated. In this context, mobility is perceived as
a constant threat, and the imposition of immobility is regarded as a means of ensuring
security. Rather than adapting alleged ‘protection’ to the actual risk, the security
framing leads to the perception of risk being adapted to the growing need for protection,
whereby protection itself becomes a major risk. Conversely, the securitization and its
framing engender risk for those targeted by it. The very concept of ‘security’ evolves
into a potential hazard, security for the privileged is insecurity and a risk of death for
the rest. Life policies become synonymous with death policies.

Once framed in this way, the government of migration is guided by probabilistic
logic and future probability scenarios, the epistemes of risk calculation and associated
corporate management directives. Biopolitical governance of mobility indicates data-
driven efficiency, which also dominates current management and corporate logics.
Consequently, the “strategic risk analysis” of Frontex is presented as an “ambitious
exercise that aims to provide long-term foresight and future scenarios for effective

policymaking.”

10
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Technocratic utopias of the governability of the world develop frameworks of
thought, epistemologies, and a “work of culture—the sorting, classifying, and
hierarchizing of people, places, objects, and ideas.”** These frameworks are inscribed
in “data-intensive computational processes,” which are subjected to the economic
interests of companies specializing in the field. In this modus operandi, social
assessments and relevance settings are modeled and operationalized, pressed into
“measurable relationships, actionable and strategic targets, and threshold indicators of
success.”* In this sense, algorithmization can be understood as nothing other than a
tireless, capillary, data-supported, inclusive-exclusive framing work that relates body
images, socio-cultural and economic representations. However, this also signals that
responsibility, democratic and legal accountability are vanishing. At the digital borders,
there are no border guards with guns, no actors, no eyewitnesses, and there is no
accountability.

Postcolonial everyday racism and the institutional digital sorting machines introduce
a caesura, “the break between that which must live and that which must die,” as
Foucault notes.*> The “first function of racism” is “to fragment, to create caesuras
within the biological continuum addressed by biopower” and to inscribe it into an old
logic of war, the logic of friend and foe.>® The death of the racialized other makes the
life of the invigorated population “healthier and purer” and thus also normalizes the
killing of Others: “exposing someone to the risk of death, increasing the risk of death
for certain people, or quite simply political death, expulsion, deportation, etc.”*’ The
caesura, the separation between making life and letting die brings forth the tension
between current death policies and humanitarianism, humanitarian impetus and
humanitarian violence, which is directed at life itself and the improvement of life.

Humanitarianism, by contrast, does not address human life in terms of the enemy,
security, demographics, sexuality, or the environment. It is not oriented towards a
particular national welfare of a people or strict economic benefit calculation. The all-
encompassing recommendations of Christian ethical heritage emphasize pietas,
misericordia, caritas, fraternity, and human vulnerability which have been preserved
and transformed into solidarity and the contemporary figure and image of the victim.*3
However, even ethically based universalism and its morality of empathy and
watchfulness can hardly avoid the provisions of contemporary care. As David Lyon

notes, humanitarian aid operates within the “continuum between care and control,” thus

11
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rendering its objects of care to biopolitical framings.>* Through the professionalized
and efficiency-oriented care work and its associated victim semantics, control is
humanitarianized.** Exemplifying this form of humanitarianized control The United
Nations High Commissioner for Refugees (UNHCR) and the ProGres database,
established in 2003 serves the purpose of “registration and identity management.” It is
integrated into the Biometric Identity Management System (BIMS), the Global
Distribution Tool (GDT), the Rapid Application (RApp), IrisGuard, RAIS, and the
Population Registration and Identity Management Eco-System.*!

The humanitarian framing that has emerged in contemporary migration policies and
the legitimizing figures that underpin them is a salient example of this phenomenon.
As Fassin notes, “the correlation between the marked decrease in political asylum and
the increasing recognition of humanitarianism is not mere coincidence.”* Fassin has
termed these paradoxical practices and their institutionalized framing “compassionate
repression,” a term denoting the oscillation between enforcement and humanitarianism,
thereby bringing together “a politics of pity and policies of control.”*

“The EU should step up efforts to provide smuggled migrants, in particular
vulnerable groups such as children and women, with assistance and protection,”** are
the repetitive justifications for increased surveillance that serve to blend human
trafficking with unwanted mobility, effectively bringing it close to terrorism.

This blend of humanitarian gestures and surveillance can serve to morally legitimize
and enforce repressive policies. This phenomenon is particularly evident in the context
of European death policies in the Mediterranean, where the justification for these
policies is often linked to the fight against human trafficking or the presence of criminal
smugglers. Tied to humanitarian gestures, surveillance can legitimize and enforce
repressive policing and the militarization of borders. However, it is crucial to recognize
that illegalized border crossings are frequently the sole viable route to Europe,
facilitated by the services of informal border economies and mobility entrepreneurs.
These mobility regimes, in essence, constitute European death policies, as Europe, at
its borders externalized to former colonies, permits the death of individuals and

wielding and exercising biopolitical power over life and death.
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3 Frame 2: Death

Orchestrated by public opinion, everyday racism and migration policies which position
life and death as a zero-sum game and the (civil) death of others to protect the body of
the nation and privilege of life, postcolonial biopower frames life and death both in its
interior and its exterior. Judith Butler addresses the question of “framing: the frames
through which we apprehend or, indeed, fail to apprehend the lives of others as lost or
injured (lose-able or injurable),” i.e., the power-laden “epistemological frames” that
determine which lives are considered life at all.*’

The deserts of sub-Saharan Africa and the Mediterranean have become zones that
expose to death those who are denied mobility. European ‘“necropolitics” and
“thanatopolitics” prevail in these zones.*® The concept of “thanatopolitics,” as coined
by Esposito, refers to the political dynamics surrounding death and dying.*” In these
regions, the right to “make life and let it die” is spelled out on a daily basis and
distributes life and death beyond and on this side of borders.*® The politics of death, as
explored by Mbembe, underscores the current biopolitical landscape, where calculation
and the management of death serves as an executor of the politics of life.*

Roberto Esposito’s conceptualization of modern biopolitics, as it pertains to
sovereignty, law, life, and death, operates within and on this tension between the
affirmative, positive, and the negative and lethal moment.® At the core of this
framework is the unifying moment of immunitas/immunity.’' Immunitas can be
conceptualized as the negative counterpart of communitas, which establishes legally
binding, mutual bonds and: community. /mmunitas, therefore, represents the negation
that pervades communitas. The concept of immunity signifies the release from the
obligation or duty that binds members of the same community. Immunitas thus, denotes
the immunity that disrupts mutual bonds and allows for their non-applicability.
Immunization is thus a negative way of positively protecting both life and

52 it presupposes what it negates, and shapes modern biopolitics that

community,
autoimmunizes communities.

It is precisely this connection between community and immunity in the constitution
of sovereignty that links protection with thanatopolitics that are directed against life, a
politics “that introduces [...] the normative caesura between those who need to live and
those who need to die.”** By its very nature, immunitas carries with it its opposite, its

negation: a thanatopolitics that pushes the system of life protection so far as to deny
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life itself. Within the (auto)immunization process, death becomes “both the object and
instrument of the cure.”** Sovereignty, the protection of life and at the same time the
negation of life, precisely this form of “indistinguishability that makes one the opposite
and complement of the other,” are particularly evident in the politics of death and
autoimmunization in the Mediterranean.>

Rescue at sea is systematically obstructed and criminalized. The Italian
government’s legal decrees are to restrict Search and Rescue (SAR) in the
Mediterranean. The Piantedosi Decree,’® an Italian legislative decree at the beginning
of 2023—introduced of all things, shortly after the shipwrecking at Cutro and about
100 drowned humans—stipulates, among other things, that non-governmental rescue
vessels if they are not to be subject to significant sanctions are obliged to call at the
assigned port immediately after the first rescue, without rescuing people from other
boats in distress en route. In the last two years, for example, the Geo Barents, a rescue
ship belonging to Médécins sans Frontiéeres (MSF), has been detained four times by
the Italian authorities for failing to comply with these regulations. In addition, the
Central Rescue Coordination Center in Rome does not assign NGO’s rescue ships to
the nearest safe port, as required by international maritime law, but to distant ports in
northern Italy. For example, the Geo Barents was ordered to the port of Genoa or La
Spezia, more than 1,000 kilometers away, to disembark 13 survivors. MSF has declared
that it will discontinue the missions that have saved the lives of more than 91,000
people since 2015.%” Another means to obstruct SAR missions is the outsourcing of
illegal push-backs by the Libyan so-called coast guard, which is generously supported
by Italy with equipment and training and whose actions—including armed actions—
openly violate international law and human rights.

In addition to robust measures at sea, a system of internal and external warehousing
of human beings has been established, rendering the distinction between the interior
and exterior increasingly blurred and indistinct. Consequently, the walls are expanding
both outwards and inwards and acts of exclusion invariably exert an inward effect. The
‘migration management’ system, as it is termed, governs the detention, imprisonment
and forced deportation of migrants and asylum seekers. The EU-GEAS decision,
effective from May 2024, stipulates the detention of up to 120,000 individuals,
including children, within designated camps.*® In addition, Italian legislation stipulates

the extension of the maximum period of detention in closed detention centers (CPR) to
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a maximum of 18 months. The European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment of the Council of Europe has
identified significant shortcomings in the Italian camps, including structural defects
and the administration of addictive psychotropic drugs to sedate the inmates.”
Concurrently, there are extended possibilities for the detention of asylum seekers, an
accelerated procedure at the border and the externalization of camps.®® The recent
Italian-Albanian protocol provides the establishment of reception and deportation
camps within Albanian territory, which are operated by Italian personnel and

81" The protocol incorporates

contractors, and subject to Italian jurisdiction.
externalization models, such as those that were to be agreed with Rwanda (which
however, has never been enacted because UK’s Supreme Court ruled that the Rwanda
policy was unlawful because Rwanda was not a safe country to which asylum seekers
could be removed). For decades, and in particular since the 2017 protocol between Italy
and Libya, meant deter migrants from crossing the sea, Italy has been complicit in the
outsourcing torture and crimes against humanity to stop migrants in Libyan torture
camps.

Autoimmunization does not only articulate itself in internal camp storage of human
life. It takes up what it practices in relations with the ‘outside.” The politics of death
co-operate extensively with the dictatorships from which people are fleeing in droves.
Mobility is to be stopped long before the European borders, in the former colonies, and
extraterritorial camps are to be removed from legal control and testimony. This
institutionally state-organized human trafficking, which exchanges billions for forced
immobility, has created an almost unmanageable network of bilateral and multinational

agreements on so-called migration management.5

The government of transnational
mobility aims at externalization, the multiplication of borders and their comprehensive
control and seeks to secure this through profitable ‘counter-deals,’ including the Rabat
Process (2006), the ACP-EU Migration Dialogue (2010), the Khartoum Process (2014)
and its continuation in the Valetta Action Plan, which includes ‘Better Migration
Management’ and the European Union Emergency Trust Fund for Africa (EUTF).
“Managing flows, saving lives” is the explicitly biopolitical motto that combines
management logic and military operations with humanitarian legitimization and the

death policies outlined above.%® The European deals with Tunisia, the “EU has provided

Tunisia with more than 2 billion Euros in grants and 1.4 billion Euros in loans since
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20117 and the “July 16, 2023 Memorandum of Understanding between Tunisia and the
European Union, in which the EU pledged €1.1 billion for Tunisia” are to stop
migration.®* The recently agreed military equipment and training program with Egypt
is intended, among other things, to secure borders and is part of ‘“cooperative

deterrence” of migrants, including unlawful refoulement:®’

Many affluent states, in Europe and around the world, make public legal
commitments to protecting the world’s most vulnerable populations. At the same
time, they seek to prevent such protections from stimulating demand for access
and employ various measures designed to ‘deter’ unauthorized migration. The
latter is a polite term for the idea that some migrants must suffer to prevent other
migrants from seeking remedies.*

Together, off-shoring and outsourcing are also the modus operandi of current politics
of death: Europe does not shoot, torture and kill, Europe lets die, it finances the
externalized torture and killing beyond its unseen borders.®” Such policies make a
distinction between “the principle of destruction-which serves as the cornerstone of
contemporary policies of enmity—and the principle of life,” as Mbembe states.®®
Mbembe also takes up Foucault’s concepts of biopower and biopolitics and reorganizes
these terms. Contemporary “forms of the subjugation of life to the power of death,”
enmity, the suspension of law and human rights, the creation of “death-worlds” and
“living dead” characterize “necropolitics, or necropower.”® Such policies, which
cynically argue with life and bring death, dissolve binding legal frameworks and
suspend the law.

As we have already seen, the tension between contemporary politics of death and
humanitarianism, which is concerned with the improvement, the enhancement of life
and the preservation of life, is situated in the caesura, the separation between making
life and letting it die. However, human rights, the law and its affirmation of life are also

located in this caesura.

4 Frame 3: Law

“Everyone has the right to life, liberty and security of person,” states the Universal
Declaration of Human Rights (1948, Article 3, 3). “Everyone has the right to leave any
country, including his own, and to return to his country” and “everyone has the right to
seek and to enjoy in other countries asylum from persecution,” according to the
Universal Declaration of Human Rights (1948, Article 5, 13, 2 and Article 14). Now,

we know that these rights to freedom of movement are incomplete rights: the right of
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nation states to sovereign deliberation on admission and residence excludes the right to
free mobility, indicates the “paradox of democracy,”’® the tension between
universalism and particularism and the “limits of human rights.””!

It is nevertheless evident that human rights and international law are being
systematically violated in the Mediterranean region. The Mediterranean Sea and the
neighboring countries have become a lawless space for mobile people, be they legally
framed as refugees or migrants. The principle of national state power is not framed and
contained by international law. In this region, law is suspended, bearing witness to a
state of lawlessness in the “age of law.””?

Autoimmunization is directed against international law and universal human rights,
thereby creating lawless areas, which are achieved precisely through offshoring and
outsourcing that are to guarantee impunity. Paradoxically, successes in the enforcement
of human rights have also produced their violations. Moria Paz asserts that the
contemporary race for separation and the hasty construction of new border walls are,
paradoxically, also attributable to these accomplishments.”® Racialized vulnerability
and lethal violence at the borders are both manifestations of (illegal) complicity with
this violence, as they are also manifestations of its opposition in law and legal struggles.

The establishment, equipping, training, and financing of the so-called Libyan coast
guard exemplifies the outsourcing of politics of death drastically,”* thereby
engendering a new form of immunity: immunity from international law. In January of
this year, General Najeem Osema Almasri, head of the Libyan prison police and
responsible for the torture of migrants, against whom the ICC issued an arrest warrant
“for crimes against humanity and war crimes committed in Mitiga prison (Libya) since
February 15, 2011, punishable by a maximum sentence of life imprisonment,””> was
arrested in Italy. On the same day, the wanted torturer was flown out to Libya on an
Italian state plane and greeted by the members of his militia with cheers and fireworks.
Italian ministers have—officially for reasons of state security, i.e., migration
‘management’—placed political reasons above the law. International law is not only
suspended but trampled underfoot and lawlessness is sealed in the cheers of the
torturer’s supporters.

International law experts and human rights lawyers Omer Shatz and Juan Branco

deemed these policies as Crimes Against Humanity and turned to the International

Criminal Court (ICC) in 2019,7° as they show a
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shift toward deterring migrants from crossing the Mediterranean to reach the EU
resulted in: (i) the deaths by drowning of thousands of migrants, (ii) the
refoulement of tens of thousands of migrants attempting to flee Libya, and (iii)
complicity in the subsequent crimes of deportation, murder, imprisonment,
enslavement, torture, rape, persecution and other inhuman acts, taking place in
Libyan detention camps and torture houses.”’

The ICC has been investigating the situation in Libya since 2011 and has also been
investigating migrant-related crimes since 2017.”* The European Center for
Constitutional and Human Rights (ECCHR) and other human rights organizations have
also joined in the cause and are calling for European responsibility and accountability

for these long-established death policies:

Migrants and refugees who are intercepted while crossing the Mediterranean and
forcibly returned to Libyan detention centers are subjected to grave human rights
abuses. Despite knowledge of these crimes, a number of EU actors have increased
their cooperation with Libya. To push for an end to this impunity, we filed a
communication to the International Criminal Court (ICC) in November 2022
against 24 individuals, including 16 high-level decision makers from EU member
states, the EU Commission, the EU border management agency FRONTEX, the
European External Action Service EESA, and the EU military mission
EUNAVOR MED.”

At present, it seems, the “universal right to life” of refugees and migrants, is

limited by nationality, bounded by borders and visas and, ultimately, determined
by the randomness of one’s birthplace. Yet every human being, including those
without formal authorization to cross a border, is entitled to the right to life—the
most fundamental human right and the basis for all other rights—and entitled to
protection,

as the Special Rapporteur of the Human Rights Council notes. It is precisely this “yet”
that locates the caesura between the sheer contingency of natio, the place of birth and
nationally defined belonging to a political community, between politics of death and
universal politics of and for life, between negation and affirmation of the law. However,
it is as well the caesura that allows the opening of a space of law and thus the shifting
of current biopolitics and its framings. Hannah Arendt had already identified the
fundamental tension between universal human rights, its framing by the nation state,
and the reduction of refugees to bare life.®! That is why she insisted on the “right to
have rights,” i.e., the right to belong to a political community,” that is: “to bear political
agency.”®?

Current death policies thus indicate both the limits of human rights, the effective

enforcement of (international) law and the universal and inalienable right to life. At the

same time, however, these policies are both affirming the validity of human rights and
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are demanding its shift: namely, a shift in the biopolitical framework in terms of
‘population’ and the political framework in terms of ‘people,” exclusive-inclusive
citizenship and political rights.

To be effective in this sense, law must not guarantee a universal right to life as such
(i.e., bare life), but bind this right to a political community as well. It is vital however,
that such a political human right is not framed within the common boundaries of the
nation-state, the national people and population, thus rendering the right to have rights
de facto ineffective. In summary, the conventional paradigm of positive law—
predicated on contract theory—must be adapted and opened in two respects. Firstly, it
must be adapted with regard to transnationally enforceable law and effective universal
accountability. Secondly, it must be adapted in view of the political subjects up to now
enclosed in the frames of the nation-state, and the respective biopolitical framing of the
people and population. Such a law would have to open towards communitas and a
transnational, active and plural citizenship and membership.®* In this sense, it is

imperative indeed to develop a “transnational legal theory”®*

that is both universally
applicable and recognized, and which can address, move, and shift the different yet
interconnected frameworks outlined above, such as nation-state, sovereignty and

borders, biopolitics and the law.

5_Postscript
Especially at a time when the strangely brittle language of law has to bow to the
populist-racist mood, to subjective feelings and has to arouse “even in defeat the

sympathy of the masses against the law,”

even if law is bent and bows to power and
violence, it is becoming increasingly urgent to ask questions about democracy, law and
justice and their framework. For it is not without reason that today’s authoritarian
forces make the law, its institutions and representatives their first target.

In this context, the most urgent task of our time is to actively shift these frameworks,
to work on a transnational way of thinking, a “state of mind” that literally upsets the
previous frameworks of the nation-state and the prevailing, autoimmunizing
biopolitics. Such a labor of framing also needs an opening to a concept of life that
breaks with the distinction between inside and outside, and between life to be preserved

and life to be destroyed. Such a framework undertakes a break with the current

biopolitics that negates communitas and human rights and reduces its subjects to bare
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life and mere survival. Such a break instigates a rupture in the continuum between
biopolitics and autoimmunization and calls for a rethinking of the relationship between
individual and human rights in relation to the sovereignty of the nation-state.%

The task therefore is the interruption of deadly political frameworks that perpetuate
racism and exclusion from community. Such a task envisions living together,
communitas, the enforcement and extension of universal and pluralized human rights,
and the universal and effective sanctioning of their violation. It is about “overturning
the bio-thanatological principle,” about transforming “its immunitarian (i.e. self-
negating) declination” and thus about an affirmative, positive form of life and a plural,

political communitas.¥’
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